






















































































































































































































































































































































































LAND USE COMMITTEE MINUTES
Council of the County of Maui

March 10, 2005

MR. LOUDERMILK: Good afternoon, Chair and Committee Members. | just would like to
briefly add on what occurred at the public hearing held on May 25, 2004. We did not
have any written or oral testimony, but the discussion amongst the Commissioners was
positive, they, basically because of several things. First of all, when the previous
permits lapsed, the special use operations ceased, and secondly, once the new owner
had determined that they wanted to resume the existing uses, that they came back
before the, the Commission.

There, there was good, there’ll be no changes. Basically there’s three structures on the
property for a total of 12 rooms. There’ll be a resident manager on site. In addition to
transient accommodations, the property is a well known as a place to conduct retreats
and popular for weddings and reunions and, and smaller gatherings. These events are
limited to approximately 100 people and not held past 9:00 p.m. The Department has
not received any complaints previously.

Discussion did focus on whether there would be any need for policing regarding the
events, however, you know, due to that there have been no complains filed with the
Department as well as the previous operators did a, did a very, very good job of
operating within those parameters, the Commission felt there was no need to further
restrict any activities. The vote for the Special Use Permit was unanimous 7-0, and the
vote for the recommendation of the approval of the Conditional Permit was also
unanimous, seven in favor and zero in opposition.

Rory did note that our recommendation to the Commission, and thus to you, is for two
years, and they are recommending a longer period of time. The Department would still
prefer two years just as a opportunity to review the compliance of the conditions
imposed, but that is, should the Council wish to extend that, that is the prerogative of, of
the Council. I'd like to note that there is a total of 16 conditions.

Conditions one through six, excuse me, regarding the Special Use Permit we have a
total of 16 conditions. The recommend, we usually incorporate those conditions as part
of the, the (Permit application. So | believe it’s, those specific conditions would be part of
a June 23", 2004, approval letter that is part of your packet.

As Rory mentioned the major issues regarding the operations had to do with the traffic
on Thompson Road, which was addressed to the Commissioners’ satisfaction, as well
as fire protection. The Department of Fire and Public Safety has a variety of
alternatives to just pure water, well, to just using water purely from the hydrants for fire
suppression such as sprinkling the, the buildings and other onsite fire suppression
measures. That as long as these renovations meet the, the Fire Codes they, they have
no problems with the existing use of the buildings.

And that’s, that’s basically it. Those were the, the two major outstanding issues that
were addressed to the satisfaction of the, of the Commission. And again the Planning
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Commission recommends approval subject to our conditions put on and that concludes
Staff Report.

CHAIR CARROLL: Thank you. I’'m now going to open public testimony. Public testimony is
now open.

MS. NAKATA: Mr. Chair, there is no one who has signed up to testify on this item.

CHAIR CARROLL: Is there anyone in the gallery that wishes to give public testimony at this
time? Hearing none, if there’s no objection, | will close public testimony. . .(change
tape). . .

COUNCIL MEMBERS: No objections.

CHAIR CARROLL: ... testimony is now closed. Before | turn the time over to the Members,
does Corporation Counsel have any comment they’d like to make at this time?

MR. MOTO: No, Mr. Chairman.

CHAIR CARROLL: Mr. Kane.

COUNCILMEMBER KANE: Thank you, Mr. Chairman, and thank you for the consideration of
this item on this afternoon’s agenda. My question to Ms. Loudermilk, and the line of
questioning is, of course, with ref. . ., with consideration of the request for a longer time
period. You stated in your remarks that there were no complaints. Does that include
the entire history of the property, the subject property? | know we have and, and just
give me a moment. . .

MS. LOUDERMILK: The history of the property in relation to the use permits and so forth, yes,
that includes --

COUNCILMEMBER KANE: Great.

MS. LOUDERMILK: -- yes.

COUNCILMEMBER KANE: Okay. So there’s been no complaints.

MS. LOUDERMILK: No complaints on file.

COUNCILMEMBER KANE: The, the lapse of the previous permits. Can you give us an idea

of what the lapses, why the lapse? Was it for something that was viewed as an
inappropriate thing, or, or. ..
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MS. LOUDERMILK: Yeah, my understanding is that with the change in owner there was sort,
sort of a reassessment, and that --

COUNCILMEMBER KANE: Okay. So --

MS. LOUDERMILK: -- but, yeah, so, yeah. There was a reassessment. So once the
purchase was complete, and, and then the operations that were approved by the
Conditional Permit and Special Use Permits also lapsed.

COUNCILMEMBER KANE: -- okay. So at the lapse they ceased to function. They weren’t
running an illegal operation.

MS. LOUDERMILK: Not that I'm aware of.

COUNCILMEMBER KANE: They are not running something right now.
MS. LOUDERMILK: No.

COUNCILMEMBER KANE: Okay.

MS. LOUDERMILK: No.

COUNCILMEMBER KANE: So basically everything seems to be in order in line with, with the
history of this particular application.

MS. LOUDERMILK: Yes.

COUNCILMEMBER KANE: Is there a, is there something here regarding revoking of the
special use or condition use if there’s non-compliance with any of the conditions?

MS. LOUDERMILK: Yes, |, regarding the, all | have before me at this point in time is the, is
the, is the Special Use Permit, and, okay. . .Mr. Moto has provided me with the copy of
the proposed ordinance, and on condition, there’s two, two mechanisms available for
the revocation of the permit, permits. Proposed condition number five, is that O.W.
Ranch shall develop the property in substantial compliance with the representations
made to the Maui County Council in obtaining the Conditional Permit. Failure to do, to
so develop the property may result in the revocation of the Conditional Permit.

So, one, this is attached to the Conditional Permit, and as discussed earlier this also
required a Land Use Commission Special Use Permit. Proposed condition number one
of this ordinance indicates that full compliance with all the requirements of the Land Use
Commission Special Use Permit including conditions.
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We do have a mechanism in place under the Special Use Permit provisions in the,
identifying compliance before operations begin. I'd like to refer to, | believe it’s in your
packet, a June 23, 2004 letter from the Planning Department to the Applicant regarding
the Special Use Permit. Then under standard condition number five, that we will be
requiring a compliance report, and it shall be submitted to the Department for review
and approval prior to the opening of the facility.

COUNCILMEMBER KANE: Okay. Thank you for that, that response. My question now, and
my final question, Chair, is based on, it seems that you have opportunities via the
special use as well as the conditional use, the Conditional Use Ordinance as well as the
Special Use Permit that you have opportunities for enforcement of compliance issues.
And so would there be objections from the Planning Department for us to consider an
extended period longer than two years?

MS. LOUDERMILK: No objections.
COUNCILMEMBER KANE: Okay. Okay. Chair, I'm finished with my questions.
CHAIR CARROLL: Thank you. Mr. Molina followed by Ms. Tavares.

COUNCILMEMBER MOLINA: Thank you, Mr. Chairman, my question relates to just one
issue, the traffic issue in a letter, memo dated January 29, 2004, from then Director
Coloma-Agaran to Planning Director Foley. Basically in the letter it says traffic from the
proposed use including weddings and group meetings of 100 people are a concern.
Thompson Road is an extremely narrow rural road with many curves, changes in
elevation, and blind spots, and we would recommend that use and density as it would
affect vehicular trips not exceed current levels.

And | also looked in the Applicant’s application, page 15, under roadways and traffic.
And it does concur that there is, there would be a slight increase in traffic from guest
and employees. So | guess for Director Arakawa, do you concur also with this letter, |
guess, from then Director Coloma-Agaran, and has the Applicant since that, this letter
was sent indicated to you that traffic will still be at a minimum, or even with the slight
increase it should not pose a problem?

CHAIR CARROLL: Mr. Arakawa.

MR. ARAKAWA: Councilmember Molina, yeah, | would basically concur with that same letter.
| mean, I, | basically signed the letter on behalf of the former Director.

COUNCILMEMBER MOLINA: So, so have you met with the Applicant since that letter, and
are you, have your concerns been alleviated?
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MR. ARAKAWA: | have not met with the Applicant. | guess our main concern is that we did
want to limit the amount of traffic to what was previously existing on the site. | mean
that was basic, our basic comment, because the road is already so, so narrow as it is.
The fact that the events had been taking place and that we had not received complaints
about use of the road, | think is a positive.

And so the application basically as it stands is, is, is fine with us as long as they’re not
going to be basically increasing the, the usage on that road, the frequency, the amount
of people, you know, we, we, we don’t have any problems with it.

COUNCILMEMBER MOLINA: Okay. Thank you. Thank you, Chairman.

CHAIR CARROLL: Ms. Tavares.

COUNCILMEMBER TAVARES: | note that the, what the Planning Commission’s
recommendation was to keep it to 100 people not beyond 9:00 p.m., and that there be,
and incorporate traffic control measures on site to minimize the impacts. So | believe
this was discussed pretty much in the Planning Commission, and that’s why they put
this. . .

MS. LOUDERMILK: That is correct.

COUNCILMEMBER TAVARES: Okay. Thank you. My question actually was on your
summary of the application in the brief description on, | guess it'’s page two --

MS. LOUDERMILK: Uh-huh.

COUNCILMEMBER TAVARES: -- the property pre. . ., previously operated as the Silver
Cloud Guest Ranch, and it has a use permit 94-whatever. So does that mean that it
was 1994 that they first got a permit to operate? That was the date of this first permit?
Does the 94 stand for the year 19947

MS. LOUDERMILK: Yes, '94 does stand for the year, yes --

COUNCILMEMBER TAVARES: Okay.

MS. LOUDERMILK: -- the permit was issued.

COUNCILMEMBER TAVARES: Gosh, | think | asked the question really roundabout? You
know, what'’s the 94 stand for?

MS. LOUDERMILK: Yes. Yes. Yes. Yes.
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COUNCILMEMBER TAVARES: | do remember this project coming to the Council before, and
| think that I'm inclined to look at a longer period of time. | think two years is much too
short. Is there a time that you folks can look at compliance with the conditions after they
already opened? Can you inspect at will, or require a compliance report at any time?

MS. LOUDERMILK: We can, we can do that. The property will be subject, will continue to be
subject to inspections by the various, by the various departments. And we are also, |
believe also recommending, well, well, had recommended and was accepted by the, the
Planning Commission that. . .what we can also do, which | thought we did, but we didn’t
is that when they come in for their time extension --

COUNCILMEMBER TAVARES: Uh-huh.

MS. LOUDERMILK: -- to also do, provide us with an, an updated compliance report. I,
because things might have changed to. . .

COUNCILMEMBER TAVARES: Uh-huh.
MS. LOUDERMILK: So we have those, we have those opportunities, yes, to. . .

COUNCILMEMBER TAVARES: Because, what I'm thinking of, what I'm thinking of is a
ten-year period, five years at a time, five-year permit with an option to extend an
additional five years without Council approval provided no complaints have been lodged
against this application or against this use. You know, quite realistically, you know,
looking at two years, we barely, we can’t do things in two years. | mean that’s, that's
why we’re having these long meetings.

So |, | think that something that has already been before us that has not had complaints,
people testifying about it, you know, we know the Thompson Ranch property from way
back when, the Silver Cloud has been, | think, a very good neighbor, has been a
wonderful asset to our Upcountry area, so | would promote it in that sense. We’re not
going to throw away all of the control --

MS. LOUDERMILK: No.

COUNCILMEMBER TAVARES: -- but say, for example, if the Members will agree that we go
for a five-year period with an option to extend five years based on the recommendation
of, of just the Planning Department. Can we do that, or does it always have to go to the
Planning Commission?

MS. LOUDERMILK: The, the Special Use Permit will have to go before the Planning
Commission, and the Special Use Permit, however, the Special Use Permit the, the
language that we use, we, we tie it in with the Conditional Permit, so that they lapse at
the same time. We do, we did propose that it be valid for two years based upon our
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original proposal, or until the termination date established by the Conditional Permit,
whichever is later. You --

COUNCILMEMBER TAVARES: And we do the Conditional Permit.

MS. LOUDERMILK: And, and, and the Council does the Conditional Permit, and should they
wish to fashion the Conditional Permit that should no complaints be filed with the
County regarding the proposed projects, if the Council is willing to delegate the
additional five year, after the first five years everything is fine, if the Council would like to
delegate the additional five years to, to the Planning Commission based upon whatever
criteria, |, | think that’s something that can be incorporated in, into the ordinance.

COUNCILMEMBER TAVARES: Thank, thank you for that information, because first of all |
think two years is much too short for this --

MS. LOUDERMILK: Uh-huh.

COUNCILMEMBER TAVARES: -- for, for a new operation, fine --
MS. LOUDERMILK: Yeah.

COUNCILMEMBER TAVARES: -- but this has been around --
MS. LOUDERMILK: Sure.

COUNCILMEMBER TAVARES: -- and been operating and, yeah, we know things. | mean we
forget --

MS. LOUDERMILK: Sure.

COUNCILMEMBER TAVARES: -- to, you know, register our cars sometimes.

MS. LOUDERMILK: Yes.

COUNCILMEMBER TAVARES: So we can understand how those things can happen. | would
like to hear from my fellow, my colleagues about this five and five scenario, or if they’re
more comfortable with a five year. Right now, | think the five years is a heck of a lot
better than a two year at this point in time.

CHAIR CARROLL: Mr. Pontanilla followed by Mr. Kane.

VICE-CHAIR PONTANILLA: Thank you, Chair. | would agree with Councilmember Tavares in
regards to a five-year Conditional Permit. My only question to the Department is that,

-132 -



LAND USE COMMITTEE MINUTES
Council of the County of Maui

March 10, 2005

how often would you inspect a facility like this? You know, not only yourselves, but, like,
say Public Works?

MS. LOUDERMILK: | cannot speak for Public Works. For the Planning Department
realistically would be if a complaint is received.

VICE-CHAIR PONTANILLA: Only when a complaint is received?

MS. LOUDERMILK: Only when a complaint is received at this point in time, yeah, and | cannot
speak for Public Works.

VICE-CHAIR PONTANILLA: Public Works.

MR. ARAKAWA: If the Applicant comes forward with a building permit, of course, we’d have
the final inspection, but if there are no other building improvements, then it's basically
the same. It would be by, by complaints.

VICE-CHAIR PONTANILLA: Thank you, Chair.

CHAIR CARROLL: Mr. Kane.

COUNCILMEMBER KANE: | have no objections to amending the second condition from two
years to five years from the effective date of this ordinance. And I think it would, I think
it wouldn’t hurt for us to after five years, you know, have it come before us for the, that
future body, whoever is there, since | know technically | wouldn’t be here in five years,
but for it to come back. | don’t see a problem with them, having them do that as well.

CHAIR CARROLL: If someone could starting taking the wording to amend the motion on the
floor.

COUNCILMEMBER TAVARES: Mr. Chair.

CHAIR CARROLL: Yes.

COUNCILMEMBER KANE: Yeah, so Mr. Chair, again all it is, is changing the --

COUNCILMEMBER TAVARES: The number.

COUNCILMEMBER KANE: -- the number. Instead of just deleting the, the word “two” and the
parentheses, the number “2” in the parentheses, and replacing it with the word “five”

and the number “5” in the parentheses, and | think that’s. . .

CHAIR CARROLL: I'd prefer to do it by motion though after --
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COUNCILMEMBER KANE: Yeah, so |, I'm, I'm just letting you know that --

CHAIR CARROLL: Oh.

COUNCILMEMBER KANE: -- that’s what, what | would be supportive of.

COUNCILMEMBER TAVARES: | second.

COUNCILMEMBER KANE: And the, the motion, and my motion is to approve and incorporate
it in the recommendation, Chair, since |, | don’t know if you had a, we didn’t provide you
with the opportunity to make a recommendation, so that’s what | was going to wait for.

CHAIR CARROLL: Yeah, after | make my recommendation.

COUNCILMEMBER KANE: Yeah, so | would ask, Chair, that before |, | yield the floor, | would
ask that you would consider incorporating into your recommendation, so that we don’t
have to go through an amendment process of providing us with a five-year time frame.
Thank you, Chair.

CHAIR CARROLL: Okay.

MS. NAKATA: Excuse me, Mr. Chair. Councilmember Kane, would that also include the
subsequent proviso for an extension beyond the five-year period?

COUNCILMEMBER KANE: No, it’s just for five years --
COUNCILMEMBER TAVARES: Uh-huh, just five only.

COUNCILMEMBER KANE: -- and then it says, and, and yeah, and beyond this five-year
period maybe granted; correct.

MS. NAKATA: Thank you.

CHAIR CARROLL: Okay. Mr. Molina.

COUNCILMEMBER MOLINA: Yeah, thank you, Chairman. I'm happy to support the will of the
body. | believe two years is too short, and taking into consideration the history of the,
the property area, and the previous landowners as well, and, and upon hearing the
historical analysis from Member Tavares, who’s very well knowledgeable of the area, |
can totally support this proposal to amend. Thank you.

CHAIR CARROLL: Further discussion?

COUNCILMEMBER TAVARES: No, your recommendation, Chair.
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CHAIR CARROLL: Hearing none, the Chair will entertain a motion to recommend passage on
first reading of the revised proposed bill entitled “A Bill for an Ordinance Granting O.W.
Ranch LLC a Conditional Permit to Operate a Twelve-Bedroom Transient Vacation
Rental and to Conduct Special Events within the County Agricultural District for Property
Situated at Kula, Maui, Hawaii”, and incorporating the change to be five years instead of
two, and if the, we’ll allow the Staff to add the appropriate language, if necessary, over
there for clarification --

COUNCILMEMBER KANE: So moved.
COUNCILMEMBER TAVARES: Second.

CHAIR CARROLL.: -- and filing of the communication.
COUNCILMEMBER KANE: So moved.
COUNCILMEMBER TAVARES: Second.

CHAIR CARROLL: It's been moved by Mr. Kane, seconded by Ms. Tavares. Discussion,
Mr. Kane.

COUNCILMEMBER KANE: | just want to thank the Applicant for being so patient in allowing
us to move through our entire agenda this aft. . ., this morning and this afternoon, and |
am happy to support this application as revised, and | wish them success in their
endeavor with this application.

CHAIR CARROLL: Further discussion? Mr. Molina followed by Mr. Pontanilla, followed by
Ms. Tavares.

COUNCILMEMBER MOLINA: Yeah, if there’s only one disappointment | was hoping to see
the Applicant be here, but my understanding is that the Applicant is a very, very busy
person, the property owner, | should say. Thank you. Happy to support the motion.

CHAIR CARROLL: Thank you. Mr. Pontanilla.

VICE-CHAIR PONTANILLA: Thank you, Chair. I’'m happy to support the motion. Being a
previous Planning Commissioner, |, I've seen applications that were approved when |
was a Commissioner now coming before the Council. So | think five years is
appropriate. Thank you.

CHAIR CARROLL: Thank you. Ms. Tavares.
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COUNCILMEMBER TAVARES: Thank you, Mr. Chairman. | was trying to think about
workloads in the future since | won’t be here when the two years are up, much less the
five years. So | was hoping that we could look at some things and, you know, make
sense to try to cut down some of the maybe unnecessary workload and where we can
focus our resources on those that really need our attention, these issues like this.

And | really appreciate that O.W. Ranch has not conducted activities in the meantime,
unlike 400 or so other people that don’t have their permits yet that are just going ahead
and doing whatever they want to do, and then we went into these after-the-fact things
and all kinds of problems.

So | appreciate the managers and the owner of the property and respecting our
County’s process and our laws, and | do apologize also that’s it's taken so long to hear
this. Thank you.

CHAIR CARROLL: Further discussion? Mr. Kane.

COUNCILMEMBER KANE: Just a final comment that if there’s a, a remote possibility of the,
the owner of, of the ranch being in town during the time that this bill is heard on either
first or, and/or second reading that they are welcome to come and testify in support of
the proposed bill. Thank you.

CHAIR CARROLL: I'm sure she will make every effort to be here. Further discussion? Before
| call for the vote, | would like to not only thank the Applicant, but thank the Members.
And | think I'd like to have it on the record that this is an off week, and the Members
have sacrificed their time not only today, but we were supposed adjourn no later than
4:00 o’clock, and | really appreciate the Members sacrificing the time that | know they
had commitments with their families in order to complete this agenda.

And on behalf of the Chair, and I’'m sure the Applicant and everybody else, thank you
very much. The motion is on the floor. All those in favor signify by saying aye.

COUNCIL MEMBERS: Aye.

CHAIR CARROLL: Opposed. Motion carried.
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VOTE: AYES: Councilmembers Kane, Molina, Tavares, Vice-Chair
Pontanilla, and Chair Carroll.
NOES: None.
EXC.: Councilmembers Anderson, Hokama, Johnson, and
Mateo.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED
ACTION: Recommending FIRST READING of revised proposed bill and FILING

of communication.

CHAIR CARROLL: Thank you. This Land Use Committee meeting of March 10" stands
adjourned. .. .(gavel). ..

ADJOURN: 5:27 p.m.

APPROVED:

T il arnsll

ROBERT CARROLL, Chair
Land Use Committee

lu:min:050310:jbc Transcribed by: Jessica B. Cahill
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